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HE srgument then drawn from the common
- law on the ground of its being adopted or
mognized- by the conflitution, being inapplicable to

e fedition s, let s proceed to examine the other
fvglment’l which have been founded on the con-

itaticg. .

‘lx The part of the conftitution which feems moft to
b recureed to, in defence of the ¢ fedition a&,” is the

I clafe of the 8th fe@ion of the firft article em-

owering congrefs ¢ to make all laws which fhall be

xeceffiry and proper for carrying into execution the
fregoing powers, and all other powers vefted by this
eonflitation in the government of ‘the United States,

v in any department or officer thereof.”

The pliin import of this claufe is, that congrefs

fall heve all the incidental or inftrumental powers,
| seefary and proper for cirrying into execution all
11 exprels powers ; whether they be vefled in the go-
roment of the United States, more colle&ively, or
is the feversl departments, or officers thereof. . It is
rtagrot of new powers to congrefs, but merely a
{echintion, for the removal of all uncertainty, that
themeens of carrying into execation, thole otherwife
gnated, are inchuded in the grant.

Whenever, therefore, a queflion arifes concerning
the conftitutionality of a particuliz power ; the firit
quedion i3, whether the power be exprefled in the
enftitation.  1f it be, the queflion is decided, If it
tenot expreffed ; the next inquiry muft be; whether
itis properly sn incident.to an exprefs power, and ge-
ey to its execution,  If it be, it may be exercifed
by congrefs. If it be not; congrels cannot exercile
i

“rethe Framuex of

¢

Let the queftion be alked, then, whether the power
ster the prefs exercifed in the ¢ fedition 2@ be found
1mong the powers exprelsly vefted in the congrels ?
This is not pretended. ]

li there any exprefs power, for executing which, it

ituneceffary and proper power? .
. The power which has been felefted, as leafl remote,
Bagiwer to this queftion, is that of ¢ fuppreffng in-
fineftions ;” which is faid to imply s power to pre-
=ntinfarre@tions, by panithing whatever may, /ead or
trd to them. But’it furely cammot, with the Jeaft
Paalibility, .be faid, that & regulation of the prefs, snd
tpocifhment of libely, are exercifes of & power to
fipprtly infurre@ions. The mog that conld be faid,
would be, that the punitiment of Jibels, if it had the
tndency afcribed to it, might prevent the occafion,
of paffing or executing laws, ngceffary and proper for
te fappreffion of infurre@ions.

Has the “federal govermment, then, no pawer to
prevent, as well as punifh refiftance to the laws ?

They have the power which the conttitution deemed
m38 proper in their hands for the purpole. The con.
greft hes power, before it happens, to pafs laws for
fniliing it; and the execative and judiciary heve
Fwer o enforce thofe laws when it does happen.

It muft be recolle@ed by many, and could be -

tn 10 the fitisfiQibn of all, that the conftruion
fre pat on the terms *t neceffary and proper,” is
sg’mfe}y the conftrulion which prcvailefduriug the
“ealiohs and ritifications of the conBitution. It
o besdded; add canrot tao oftén be repested, that
&zfuconﬂru‘mon. ablolutely peceffary to maintain

it confifency with the peculiaf charaér of the go-
Jeeoest, as poffeffed of particular and defined powers
éaly; not of the geteral and indéfinite powers vefted
[ rinary goveramiénits, " Fof Il the power to fupprifs
" i, }nﬂudél_t}nv@er ‘w0 purifp libels; ovif

Power o’ ﬁxlﬂ;;inc udesy power to'prevent, by
ey thist, mdy Rave that ‘tzadency ; fuch is the
“;lw!r'.”a inRuedcy athong the “molt remote fubjeds
i fillétlon;: ‘thar wpoikdr overs very. few,’ wopld
“_3 :,nh it s power over.all. = And it mblt be
'.xét’i’&;@fnu#‘!ﬂ,' wheilict’ unlimitied powers be
P uider thé nagié of tnlimitted powers, or be
el under the name of phijmited means of carry-
o execiilod, Tmitled powhi, 0 0
e %’gﬂetggt_yglﬁg WhitH i3 required to be proved,.
Fiigaichy, BTk ey’ the prefh exercifed by tbs
i G “if pofitivfely* forbidded by one of the
,m:nuwgmeon,&hﬁsiogg’; i, : T
: m‘h‘ﬁQﬂp&r ‘@andd'n thele, words—Congre(s

s, :“ﬂﬁ#ﬁf f{pediny an eflablithment of re-

¥ El ;'“‘i’?" is“ﬁi'ﬁi}i}'\f e’ exercife thereof, o
i f‘ tbe fs bt oft ] '?:;"éflhel‘:rds 3 or the
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. Although it will be fhewn, in examining the fe.
tond of thefe politjons, thet the smendment is ¢ dental
to congrefs of all pawer over the prefs, it miy -not be
wlelels to make the following oblervations on’ the Arlt
of them. % 5

-, Itis deemed 4 found opinion, that the fedition 1&,
inits definition of fome of the crimes created, isan
sbridgment of the freedom of publication, recognized
by;nn:lples.of the common law in England.

. The freedom of the prefs, under the common law,
I3, in the defences of the fedition &, made to copfift
in an exemption from sll previous reftraint on printed
pablications, by perfons authorifed to infpe&t and pro-

- bibit them. It appears that this ides of the freedom

of the prefs, can never be sdmitted to be the Ame-
rican idea of it: fince 2 law infliing penaltics on
printed publications, would have a fimilar effe@ with
8 law authorifing ® previons refiraint on them, It
would "feem a mockery to fay, that no law fhould be
pafled, preventing publications from beirg made, but
that Jaws might be palled for punifhing them in cafe
the'% fhould be made,

ke effential difference between the Britith govern-
ment, and the American conGitutions, will place this
fubject in the cleareft light, : )

In the Britith government, the danper of encroach.
ments on the rights of the people, is underftood to be
confined to the executive magiftrate. The reprefenta.
tives of the people in the legifiature, are not only
exempt them(clves from diftruft, but are confidered as-
fufficient guardians of the rights of their conftituents
againft the danger from the executive. Hence itis
a principle, that the parliament is unlimitted in it
E?wcr; or in their own langunsge, is omnipotent,

ence 50 all the ramparts for proteing the rights of
the people, fuch as their magna ckarta, their bill of
rights, &c. are not reared againt the parliament, but
_againft the roysl preroguive. They are mersly le.
giflative precsutions, againft “executive ulirpations,
Under fuch a government as this, an exemption of the
prefs from previous reftraint by liceacers appainted by
the king, is all the freedom that can be fecured to it.

In the United States the cale is alicgether diffetent,
The people, not the government, poffeffes the abfo.
lute fovereigoty. The legiflature, no lefs than the
executive, is under limitations of power. Encroach.
ments are regarded ss poflible from the one, 25 well »s
from the other. Hence in the United States, the
great and eflential rights of the people are fecured
sgainkt legiflative as well as executive ambition. They
are fecured not by laws paramount to prerogative;
but by conftitutions psramount ta laws. This {ecurity
of the freedom of the ptefs requires, that it fhould be
exemps, not only from previous reftraint by the exe.
cutive, a8 in Great-Britain ; but from legiflative re.
ftraint alfo; and this exemption, to be effeftual, muft
be an exemption, not only from the previous infpee-
tion of licences, but from the fubfcquent penslty of
laws.

The ftate of the prefs, therefore, under the common
law, can not in this point of view be the fandard of
its freedom in the United States. e

But there is another view, under which it msy be
neceflary to confider this fubjedt. It may be alleged,
that although the fecurity for the freedom of the prefs
be different in Great-Britain snd in this country;.
being a legal fccurity only in the former, and a con-
fitutional fecurity in the latter; and sithough there
may be a furcther difference, in an extenfion of the
freedom of the prefs here, beyond an exeription trom
previous reftraint, to an excmption from fubfequent
penalties al{u; yet chat the alloal legal freedom of the
prefs, under the common law, muft determine the
degree of freedom, which ig mesnt by the terms; and
‘which is confitutionally fecured againft both. pro-
vifions aad {ubfequent refirzints, o

The pature of governments elcélive, limitred-apd
refponfible,. in all -their branches, msy well be fop-
poled to require a greater freedom of animadverfion,
than miglit be tolerated: by .the genivs of fuch = go-
vernment a3 thatof Great-Britain. In the latter,-it
‘is'a maxim,. that the king, -an hereditaty, ot & re-
fponfible magiftrate,-can -do no wrong ;' sud that:hie
Yegiflature, which in two thirds of -its compofition, is
alfo hereditary, nat refponfible, csn do what'ic pleafes.
In the United States,. the execative magiftratesare not
held .to be infallibls, .nor; the legiflatures to be amii-

. fo:ent._ and both being ele@ive, are both refponfible.
l 5

it not nataral and neceflary voder fuch different
circumftances, -that & different - degrec.of freedom, in
the ufe of the prefs, .fhould be contemaplated?- * - °

Is oot fuch sn jnference favoured by what it ob-
Great. Britisn sjtfelf § notwithfandiog the

R Acy 5 -alfembl, ‘and to pe- ' fervable in o
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dinary rules of law. The minifiry, who are refpon-
fible to impeschinent, are st all fimes animadverred on '
by the prefs with pecaliar freedom; and during the
eletions lar the houfe of commons, the other re{pon-

fible part of the gavernment, the prefs is emplojed -

with as little refetve towards the candidates,

The praflice: in America muft be entitled to much
more refpe@t.  In every flate, probably, in the union,
the prefs has excited s {feedom in canvaffing the merits
and meafures of publie men, of every defcription,
which has not been ¢onfined to the firict limits of the
commap law.—On this footing ‘the freedom of the
prefs hay ftood ; ©on this footing it yet fands. And it
will not be 2 breach, either of truth or of candour, to
fdy, that no perfons or preffes ‘are more in the habit of
unrefirained snimadverfions on the proceedings and
functionaries of the Rate governments, than the per.
fons and prefles moft zealous in vindicating thé aét of
congrefs for punithing fimilar animadverfions on the
government of the United States. .

The Jaft remark will not be underftood, as claiming
for the ftate governments, an immunity greater than
they have heretofore enjoyed, Some degree of abufe
is infeparable from the proper ule of any thing; and
in ne inftance is this mote true, than'in that of the
prefs. It has accordingly been decided by the prac.
tice of the [tates, that it is better to leave a few of its
noxjous branches to their luxurisnt growth, than by
pruning them away, to injure the vigour of thofe
yielding their proper fruits, And can the wifdom of
this policy be doubted by any who refle@, that to tke
prefs alone, chequered as it is with abufes, the world
is indebted for all the triumphs which have been
griped. by reafon and humanity, over error and op-
prefion ; who refle@ that to the fame benzficent
fource, the United States owe much of the lights
which condufled them to the rank of & free and in-
dependent nation ; and which have improved their
political fyfiern, into a fhape fo_aufpicicus to their
happinefs. Had ¢ fedition a&ls” forbidding every
publication that might bring the conflituted agents into
ccotempt of difrepute, cr that might excite the hatred
of the people sgaintt the suthors of unjuflt or pesnicious
meafures, been uniformly enforced againit the prefs;
might pot the United States have been languifhing st
this day, under the icfirmities of a fickly confedera-
tion? Might they not pofiibly be mifersble colonies
groaning under a foreign yoke ?

To thefe obfervations one faét will be 2dded, which
demonltrates that the common law cannot be admittéd -,
ay the smiverfal expofitor of Americen terms, which
may be the {ame with thofe costsined in that law.
The freedom of confcience, and of religion, are found
jo the fame inltruments, which affert the freedom of
the prefs. It will never be admitted, that the mean.
ing of the former, in the common law of England, is
to limit their meaning in the United States, )

Whatever weight may be alinwed to thefe confiders-
tions, it is not intended, however, by any means, to
reft the queftion on them. Itis contended that the
article of amendment, inflead of fuppofing in congrefs,
a power that might be exercifed over the prefs, pro-
vided its freedom was not sbridged, was meantasa
pofitive denial to congrefs, of any power whirever on -
the fubject. . S

To demonfirate that this was the true objeét of che
article, it will be fuficient to recal the circumiftances
‘which led to it, and to rcler to the -explanation ac-
companying the article. : .

When the cooftitution was undér the difcuflions
which preceded its ratification; it is well known, that
great apprehenfions were exprefied by many, left the -
omiffiori of fome pofitive exceftion from the powers
delegated, - of certain sights, and of the freedom of
the prefd particularly, might expofe them to the danger,
of being drawn by conftru@ion within* fome of the
powers vefled in congrefs; mor€ cfpecially of the
powet to make all laws neceffary and proper, forcar. |
rging théir other powers into “execution— In reply to
this ob{eﬂio’n. it ‘was 1ayatiably urged to be'a fund. *
mendal a0d'chardéleriltic prineiplé-of the conflitation’
that o)l powers not given by it, werereletved § ¢hit”

'po powers were given beyond thofe enumerated In thie. |

conllitation,, and foch ss were fairly incident to'them ;
that the ' power over 'the rights in queRioh, ahd pit.
ticularly over the prefs, was neither smiong the'enn-
mensted powers, noi incident fo any of ‘them 3 snd -

conlequently” that ‘an ‘eittéi(:e" "of -iny fuch ~ power, .
would be a menifeft ufurpition: "It 18" painful to'1ée
mark, how imuch the arguménts fiow employed in béo
half, of the fedition a&, .are’at vasisnce with the red®
foning whichi thed-juRifitd the” confiirution, ;-ugl‘ in-

vitéd ita ratificatfon -
'Fioth™this. poltbire of th
tereftinf qefion in fo it

‘fibjéa, refolted the s
, ¥ of the codvetitléns, Wi
thei e dotbtd' aad déngens aferibed to, the ¢os wr‘ "
tbn, Bogldbe rebitd by drendamtui: PASE R
the - ritificatiod,, or+ bie” poftpobed;. ] B4 b dutrae ¢
altithtion . < This:
moft of thie Rited,

ih the forst provided by the’
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